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National Dispute Convener Complaint 1/2012 

 

Complaint made by John Davey 20 December 2012 

 

Report prepared by Troy Anderson & Frank Jordan 

 

Background  

1. On 18 December 2012 John Davey lodge a Complaint concerning Julia Melland and 

Deane Crabb, the first and second respondents, in relation to the ballot for president of 

the Australian Democrats. At the time, the complaint was received there was an 

interim National Disputes Convener (NDC) held by me, a position subsequently 

confirmed by national ballot on 10 January 2013.  

2. In addressing the complaint I have spoken to Brian Dickson, the previous NDC and 

Frank Jordan, who is the Queensland Dispute Convener. I note that under the 

Democrat Constitution I am to be assisted by other state and territory Dispute 

Convenors but I understand Mr Jordan is the only other Dispute Convener and he is 

the only Dispute Convener with whom I have discussed these reasons. He agrees with 

what is set out below and this is a joint report. I will use the term ‘we’ wherever 

necessary to refer to Mr Jordan and myself. While I am grateful to Mr Dickson and 

his insights, he has not assisted in the drafting of this report as he no longer has any 

role within the party. 

The Complaint 

3. Mr Davey’s Complaint concerns the legality of a ballot which was, at the time the 

Complaint was lodged, underway for the election of the national presidency of the 

Australian Democrats (AD) – a ballot we will refer to as ‘the Melland ballot’. Mr 

Davies’ complaint (numbered 1/2012) sought an order that the counting of the ballot 

by Mr Crabb, the second respondent to the Complaint, be halted until such time as the 

Complaint was determined.  

4. On 20 December 2012 I wrote to the National Executive (NE) and to Mr Davey 

stating that the NDC had jurisdiction to hear the Complaint because: 

a. the terms of the complaint were such that it justified the involvement of the 

NDC as the matters the subject of the Complaint had the real risk of bringing 

the party into disrepute; and 

b. the Complaint was neither vexatious or frivolous.  

5. However, I was of the view that the NDC’s powers under the AD Constitution did not 

permit the NDC to halt the conduct and/or counting of a ballot (see clause 8.17). The 

ballot continued and Mr Churchill was declared elected.  

6. Although the Complaint refers to Ms Melland and Mr Crabb, a central issue in the 

Complaint is the conduct of Mr Darren Churchill and Mr Roger Howe. On that basis I 
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considered that they should be involved in the dispute resolution process. I note that 

Mr Crabb wrote to the NDC and stated, quite correctly in our view, that his role as 

ballot administrator would be concluded shortly and, having made the 

recommendation that the ballot continue, the complaint against him had in essence 

fallen away.  

7. On 21 December 2012 a timetable for the resolution of the matter was put in place 

which sought to have the matter completed by 17 January 2013. On 3 January 2013 

Mr Churchill sought further time to respond to the Complaint and, by consent; the 

time frame was extended by a further 7 days. On 17 January 2013 the NDC wrote to 

the parties seeking further clarification and information about certain aspects of their 

previous submissions. I received a response from Mr Davey on 17 January 2013. Mr 

Churchill contacted me and asked how much time he had to respond and it was agreed 

a further week could be provided. On 25 January 2013 we received detailed and 

carefully considered further submissions from Mr Howe and Mr Churchill. On 26 

January 2013 submissions were received from Ms Melland, stating that the process 

had been rushed. Given the time frames set out in Clause 8 of the AD Constitution, 

Complaints are to be dealt with promptly. If any criticism can be made of the NDC it 

is that we provided too much time for the participants to make submissions. 

8. We note also that Mr Churchill was also willing to participate in a formal mediation 

with Mr Davey, but Mr Davey would not agree to that course.  

The allegation 

9. There are two aspects to Mr Davey’s Complaint. Firstly, that in November 2012 Ms 

Melland caused to be published a ‘bogus’ national journal which contained a ballot 

for three candidates as national president of the party and that she did so without 

proper authority. A second and related complaint is that two of the candidates for the 

position, Darren Churchill and Roger Howe, were not members of the party at the 

relevant time and therefore could not seek election. 

10. Mr Davey seeks five orders, specifically: 

a. that Ms Melland be expelled from membership of the party; 

b. the ballot issued by Ms Melland be declared invalid; 

c. the candidacy of Mr Churchill it declared a nullity; 

d. the candidacy of Mr Howe be declared a nullity; and 

e. that an injunction be ordered regarding the counting of the ballot by Mr Deane  

Crabb. 

11. In light of my decision on 20 December 2012, proposed Order (e) is no longer 

relevant. 

The issues  

12. In attempting to resolve the dispute the critical questions are: 

a. Were Mr Churchill and Mr Howe validly listed as candidates in the November 

2012 ballot? 
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b. Was Ms Melland properly authorised to conduct the ballot? 

Process 

13. Firstly, Mr Churchill challenged Troy Anderson’s legitimacy as NDC on the basis that 

he had been appointed by an email ballot of the NE and as a matter of routine, Mr 

Churchill informed us that he rejects any NE resolutions made in that way. However, 

the basis for that challenge must fall away after the ballot for the NDC position was 

declared on 10 January 2013. 

14. Mr Churchill also submitted that the Complaint was not properly brought because 

Clause 8.6 of the AD Constitution requires: 

In the case of ballots a dispute must be lodged within 3 days while the ballot is 

still underway or within 24 hours after the declaration of the ballot. If special 

circumstances are warranted this can be extended to 48 hours. A ballot is taken 

to be declared when the President and Secretary are informed. The Secretary has 

responsibility to inform interested parties. 

 

15. However, as set out in the email of 20 December 2012 to NE, while the ballot came to 

an end on 12 December 2012 at 5pm, the Complaint can still be considered because it 

was lodged before the ballot was declared.  

16. Mr Churchill also submitted that the Complaint was frivolous and/ or vexatious. That 

issue was also addressed in the email of 20 December 2012 where it was held that 

prima facie the Complaint was neither frivolous nor vexatious given the important issue 

in dispute and the evidence supplied in support of Mr Davey’s position. We have 

maintained that view. 

17. Mr Churchill also submitted that the process used by Ms Melland for the ballot in 

October is the same as the process used to elect Mr Brian Greig in June 2012, stating: 

‘Davey did accept the mid-year ballot, so he must also accept the end of year ballot.’ 

We fail to follow the logic of that submission. The issue with the Melland ballot is that 

Ms Melland may not have been properly authorised to conduct ballots at the relevant 

time. 

18. Mr Churchill also challenged the independence of Frank Jordan, stating he had not been 

properly appointed by the Queensland executive. The NDC’s response was to accept 

the validity of Mr Jordan’s appointment unless there was some evidence to the 

contrary, none of which was forthcoming. 

19. We do not find any of Mr Churchill’s preliminary points persuasive. 

The key Motions  

20. Mr Davey made submissions on 20 December 2012 and 17 January 2013. Mr Howe 

provided his reply to the initial submissions on 9 January and Mr Churchill responded 

on 10 January 2013 and further submissions of 17 January 2013.  

21. Mr Davey relies on a series of Motions said to be passed by the NE on 25 September 

2012 and 13 October 2012, specifically:  
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25 September 2012 

(1) That Stuart Horrex be appointed National Secretary of the Australian 

Democrats with immediate effect, in a temporary role while current 

nominations and election processes are being undertaken. 

(3)    That Mr.  Darren Churchill be immediately suspended from the 

membership of the Australian Democrats until such time as a report can be 

compiled and presented to the National Executive.  That such suspension 

include not being eligible to run for any office or position within the 

party during the term of the suspension and require Mr Churchill to 

relinquish all keys, records and electronic passcodes (of any form) to the 

custody of the NSW President Drew Simmons within 24 hours of the passage 

of this motion. MOVED:  Hayden Ostrom-Brown. 

13 October 2012  

"2012-09-28.1: That the National Executive, Kindly thank Deane Crabb and 

Julia Melland for their work as Returning officer and Ballot Administrator. 

  

2012-09-28.2: That the National Executive Re-Appoint Deane Crabb as 

The National Returning Officer and Drew Simmons as National Ballot 

Administrator." 

2012.10.05.-5. That Darren Churchill be dis-endorsed as a candidate for the 

Australian Democrats. 

The NE Meeting of 18 September 2012 

22. Prior to coming to those Motions it is necessary to say something about the NE 

meeting of 18 September 2012. At our request the parties were asked to make 

submissions about the Motions purportedly passed by NE on that fateful night.  

23. It is clear that there is little the two sides to this dispute agree upon, but one thing in 

which both agree wholeheartedly is that the 18 September 2012 NE meeting is 

crucial. The NE meeting occurred by teleconference and was attended by at least 18 

people and possibly 20 (depending on whose version of the Minutes is correct.).  Ms 

Melland, Mr Howe and Mr Churchill were each in attendance. By way of aside we 

wonder how a teleconference with 18 people could be considered workable or 

practical – a question future executives should consider. We note that clause 4.4 of the 

Standing Orders expressly state, “…face to face meetings must be convened at least 

three times in a financial year.” 

24. The second fact both parties agree upon is that shortly after the meeting commenced, 

a procedural motion was put forward which saw Mr Churchill removed as the chair of 

the meeting. Mr Howe challenges the validity of the 18 September 2012 NE meeting 

and supplies his own version of the Minutes. This is important because at the 

beginning of the meeting he was the NE secretary and his Minutes confirm that a 

quorum was present. In his first submission, Mr Howe traces the origin of the current 

dispute to what occurred at that 18 September 2012 meeting, stating in his 

submission: 'There has not had[sic] a properly constituted meeting since 18/9/12 

which that meeting terminated shortly began due to the usurping of the chair’.  
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25. Mr Howe’s submission is significant in light of Ms Melland’s subsequent actions in 

relation to conducting the ballot.  

26. Mr Churchill and Mr Howe dispute the fact that Dr Pilling became the legitimate 

Chair of the meeting.  

27. The third fact that both parties agree on is that Mr Hayden Ostrom-Brown tabled a 

procedural Motion seeking to have Dr Pilling chair the meeting. A procedural motion 

by its very nature does not need be tabled beforehand because it is designed to 

facilitate the business of the meeting.
1
 The Motion was also valid because Clause 9.2 

of the Standing Orders states: If the President or nominee is absent from a meeting, 

the meeting must then elect a Chair for that meeting by a simple majority, not being 

subject to dissent. 

28. In other words, in circumstances where there was no president or nominee (the term 

‘nominee’ is a reference to the president’s nominee) Mr Churchill should not have 

assumed, as he did, that he would be the chair. Mr Churchill was no-longer the 

president of the party; he was one of five Deputy National Presidents, anyone of 

which had as much claim to the chair as he did.  

29. It is at the point of the vote that parties’ Minutes differ. The Minutes supplied by Mr 

Davey show Dr Pilling was installed in the chair by a vote of 8 to 1. Mr Howe’s 

version of the Minutes does not record that result, but it does record the following: 

Pauline – I believe the motion has been passed 

Michael unilaterally took over the chair and invalidated the meeting from this 

point on. 

Meeting abandonded [sic], discussion continued. 

30. In circumstances where it is agreed by the parties that there was a quorum at the NE 

and a vote taken we reject the suggestion that: ‘Michael unilaterally took over the 

chair and invalidated the meeting from this point on.’   

31. After Mr Churchill lost his role as chair of the meeting, he and Mr Howe (and 

possibly others) left the meeting.  

32. Messrs Howe and Churchill have disengaged with the NE since 18 September 2012, 

claiming that the NE is illegitimate. In his submissions of 25 January 2013, Mr Howe 

writes: 

Whilst it has been practical to hold a meeting, there has been no subsequent 

meeting of NE as there has been no call from any party member for a meeting nor 

a call to meeting from the National Secretary role nor the national President's 

role, until now. Hence all those supposed decisions that are quoted by John Davey 

are not valid NE decisions.   

33. Mr Churchill in his submissions of 25 January 2013 states: 

There has not been a properly constituted NE meeting since the collapsed meeting 

of 18th September, 2012.  The meeting failed to call to order, Pilling usurped the 

                                                           
1
 See for instance the Rostrum Club of Victoria Rule Book 6, pg 4;  
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chair and there was discussion, partially resembling a meeting, with an Agenda 

presented after Pilling usurped the chair - not tabled the requisite period of 7 days 

before (and certainly not the requisite 14 days for a motion to remove an 

officer).  The invalid meeting with its invalid Agenda lost quorum before a vote 

could be taken on the attempted appointment of Horrex.  Davey has falsified 

"minutes" to claim it was passed - but the attached Doc 1 tells a different story. 

 

The Factional Executive (FE) has used invalid email motions rather than meetings 

to conduct its unlawful business since 20th September 2012. 

 

The National Secretary [by which we assume Mr Churchill is referring to Mr 

Howe] and I decided that the next NE meeting should occur after the National 

President ballot.  This would presumably give the new President a lawful authority 

(something the faction was refusing to acknowledge with me as Senior 

DNP).  Officers of the party agreed (Doc 3). We had expected the ballot to 

conclude in November, rather than mid-December.  NE is required to meet a 

minimum of four times a year.  In the past there have been attempts (based on 

finances) to have NE meet only the minimum number of times.  National Executive 

will meet on 29th January , 2013, now that the holiday season is over NE 

Members' lives have returned to relative normality. 

34. The practice of email ballots is permitted under the relevant Standing Orders at 40.1 

but it is a process which is designed to be used only whether other arrangements are 

impractical. It is hard not to form the view that part of the reason conflict has arisen at 

the NE level is because there are no longer face to face meetings, teleconferences are 

unworkable and email ballots do not encourage participation beyond a simple one 

word response. Email does not provide a proper forum for the discussion of important 

and sensitive party information. Face to face meetings are clearly difficult, but more 

structured telephone meetings or perhaps Skype meetings could be facilitated. Having 

said that though, the reliance on email meetings does not of itself invalidate the 

decisions reached, but, as a process, they are inferior and should be avoided in future. 

We again make reference to the requirement for at least three face to face meetings 

per year – this Order exists for good reason. 

35. Mr Churchill has referred to an email from Robin Davis, the acting national 

membership officer in October 2012, who stated that he will not be accepting any 

direction based on an email ballot. As set out above, Mr Churchill and Mr Howe 

adopted a similar position. Ms Melland also states in her 26 January 2013 submissions  

that she simply did not accept the constitutionality of the Motions.   

36. Unfortunately, perhaps, the passing of email ballots is deemed acceptable under the 

relevant Standing Orders. It is true that they should be used only when a formal 

meeting cannot be arranged and the process does appear to have been used more than 

would be accepted, but critically, there is nothing in either the AD Constitution or 

Standing Orders which deems motions passed in this way to be invalid – an 

assumption Ms Melland and Messrs Howe and Churchill have assumed. 

37. What causes us particular concern though are the submissions set out above at para. 

32 and 33 above. Messrs Howe and Churchill do not accept the NE position from     
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18 September and for that reason have simply refused to participate in the NE. The 

reality is though that the business of the party has gone on without them. To state, as 

Mr Churchill does: “The National Secretary and I decided that the next NE meeting 

should occur after the National President ballot” illustrates a belief that between 

them, they can decided when the NE meets, which is simply not the case
2
.  

38. Further, Mr Howe state’s: “There has been no call from any party member for a 

meeting nor a call to meeting from the National Secretary role nor the national 

President's role” which ignores what has been occurring since September 2012, that 

is, that the NE has in fact been meeting, making decisions and managing the business 

of the party.  

39. Messrs Howe and Churchill have essentially set up a form of NE in exile, albeit one 

that never meets. Critically, in circumstances where, by their own admission, this 

parallel executive has never met and does not seek to do so until 29 January 2013, it 

begs the question as to who authorised the Melland ballot in October 2012 and who 

authorised the accessing of the membership list. 

The Motions post 18 September 2012 

40. The Motions relied upon by Mr Davey were not passed during the eventful 18 

September meeting. The Motions were circulated by email by Dr Pilling on 20 

September 2012 and on 25 September 2012, the votes were returned. The relevant 

Motions were those set out above. For reasons which will become clear, we are not 

going to decide the question of Mr Churchill’s membership. What is relevant is that 

Mr Horrex became interim party secretary on 25 September.  

41. What is clear from Ms Melland’s material is that nominations for the position of AD 

president were called for and by 15 September 2012, three nominations had been 

received: Howe, Churchill and Heeris. Ms Melland accepted the role of interim 

national ballots administrator after a request from Mr Crabb, at Mr Churchill’s 

suggestion, on or about 17 September 2012. Clause 6.7 deems the role of national 

ballot administrator as one of the ‘national officers’ and as such it is appointed by the 

NE for two years (Clause 6.8(d)). Ms Melland has forwarded us a significant amount 

of useful information which shows the diligence in which she undertook her role for 

the presidential ballot, but there is no motion from NE which actually appoints her to 

that role. Ms Melland’s email to NE of 27 September 2012 demonstrates that fact by 

stating: “After close of nominations for this ballot the National Returning Officer sought 

assistance with the administration of the ballot. As there was no member serving as Ballots 

Administrator and I was not perceived to have a conflict of interest, the Returning Officer 

requested my assistance and I accepted the role.” 

42. In addition, Ms Melland agreed to undertake the position on 17 September 2012 but 

the NE meeting of 18 September 2012 did not appoint Ms Melland to the role of 

interim ballots administrator. The result of this is that the Melland ballot could never 

have been valid. We have to stress that Ms Melland stepped into the breach at short 
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 See Clause 4.1 of the Standing Orders. Neither Howe nor Churchill was the president and, 

from 15 October 2012, Howe was not the secretary. 
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notice and at Mr Crabb’s request, no doubt with the best of intentions and with the 

best interests of the party at heart. The problem though is that by not following the 

proper process, when a party such as Mr Davey has come to challenge the validity of 

the ballot, there is in fact a legitimate basis for him to do so.  

43. On 13 October 2012 further Motions were passed, including the Motion seeking to 

remove Ms Melland as ballot administrator (although as we have stated, she was 

never properly appointed).  

44. On 5 November 2012, Stuart Horrex, who by virtue of the 25 September 2012 NE 

meeting became the interim Secretary of the party, wrote to Ms Melland thanking her 

for her work as ballots administrator and informed her that the NE had appointed 

Drew Simmons in her place. It appears no one from NE had actually had the courtesy 

to inform Ms Melland of her removal until that time but Ms Melland clearly had wind 

that her role though was being questioned because in her email of 27 September 2012 

to NE (which went unanswered) she states: “…I understand there have been some 

changes in the executive which may put the Returning Officer's and my roles in doubt, 

so I hereby seek confirmation of our roles from the NE.” 

45. It is unclear exactly when the Melland ballot was sent to members but it does not 

matter. There can be no criticism of Ms Melland given that she believed she had been 

validly appointed to the role and the lateness (some three weeks after the event) that 

Mr Horrex sent his letter. Ms Melland stated in her submissions: 

“On the 5th November I received an email from Stuart Horrex 'letting me 

know' that my services as National Ballot Administrator were not required. 

He was claiming to be the Interim National Secretary and included in his 

email details of motions he claimed were passed by National Executive. I 

had/have no evidence that Stuart Horrex's claim to be Interim National 

Secretary was/is correct and I found that the motions he cited were 

constitutionally invalid. I proceeded with my responsibilities as Ballot 

Administrator. I also noted at this time that the National Returning Officer 

was not being consulted by anyone, other than me.” 

 

46. We accept that is Ms Melland’s view, but having never been validly appointed, the he 

validity of the Motion to remove her is in some respects irrelevant.  

Were the Motions valid? 

47. Given our finding that Ms Melland was never validly appointed, the validity of post 

18 September 2012 Motions largely falls away. However, the parties have devoted 

considerable time to this issue and we wish to make some comments about them.  

48. Clearly the NE must still act within its Constitutional limits.  The critical motion to 

Mr Davey’s Complaint is that of 13 October 2013 in which Ms Melland was replaced 

as ballots administrator. As noted above, Sections 6.8 (d) and (e) of the constitution 

give the National Executive power to appoint and remove National Office Bearers. In 

fact, the only authority to appoint the Ballots Administrator is the National 

Executive.  Removal is by "a vote of an absolute majority of the national executive". 

The motions (28.1 and 28.2) of the meeting on 13 October 2012 fulfil those 
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requirements and, if Ms Melland had been validly installed in the role of national 

ballot’s administrator, she was certainly validly replaced by Drew Simmons. Note that 

the NE’s actions in removing Mr Melland were never appealed. 

49. The response by Messrs Churchill and Howe is that they simply do not accept the 

validity of any post 18 September motions at all. As it turns out, with respect to the 

Melland ballot, it does not matter. 

50. We accept Mr Davey’s submission that an improperly published ballot, by a person 

not empowered to conduct such a ballot is a nullity. It follows that the result of that 

ballot cannot be accepted. 

51. Even if the appointment Melland ballot was not a nullity for the reasons set out above, 

we have real concerns about whether the vote it generated can be relied upon. This is 

because of the subsequent ‘Heeris only’ ballot that was sent out in late November 

2012, during the Melland ballot . There is no doubt that the issuing of two ballots not 

only looked unprofessional, but it must have had the effect of confusing members and 

perhaps making some members decide not to vote in either of the ballot. In the 

circumstances, the NDC has real concerns as to whether the ballot declared by Mr 

Crabb can be relied upon.  

Recommendations 

52. With respect to Order 1 sought by Mr Davey, that Ms Melland be expelled from 

membership of the party, there is no basis for such an action in circumstances. Ms 

Melland acted in the best interests of the party, undertook what she believed she was 

properly empowered to do and was not formally notified of her removal from office 

for three weeks. We accept that Ms Melland acted in good faith and we reject that 

proposed order.  

53. We recommend to the NE that it adopt Order 2 of the orders sought by Mr Davey, that 

is, that the Melland ballot be declared invalid. 

54. With respect to Orders 3 and 4, we have deliberately made no findings about the 

membership of Messrs Howe and Churchill as the ballot itself was invalid irrespective 

of whether their names appeared on it. We reject those proposed orders. 

55. With respect to Order 5, it is no longer relevant and no further comment is required. 

56. Clause 6.8 of the AD Constitution requires a new executive to be elected by 15 June, 

and noting that ballots take approximately 2 months to conduct, our recommendation 

is that Mr Churchill’s election as president be deemed invalid but that the NE 

immediately take steps to conduct a ballot for the entire NE. It is hoped that by 

essentially wiping the slate clean a new NE can be elected and, irrespective of its 

membership, recognise each other’s legitimacy and begin to act in the best interest of 

the party.  

57. It is also recommended that email meetings cease as soon as possible and that 

teleconferencing or Skype meetings be used and to begin to honour the requirement of 

three face to face meetings held each year. 

 






